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Abstract

Background: The approach to protecting software, which is a key issue of intangible asset
management in many companies.

Research purpose: The purpose of this paper is to examine certain IT companies’ assessments of
software patentability and to compare them to the literature.

Methods: This is done through qualitative research by interviewing managers from ten different
software companies. Comparing their reasons for not patenting their software with the generally
stated reasons gathered from a literature review made it possible to identify the relationship
between the theoretical and empirical findings.

Conclusions: The qualitative research also provides empirical data about the strategies that are
used in certain small- and medium-sized software companies to deal with software patenting
problems, especially patent thickets. Different aspects of the inadequacy of legal protection for
software that may be solved at the company-level are also explored in the paper.

Keywords: intellectual property, software patents, intangible assets management, industrial
property law.

JEL classification: K11, M15, 032, O34

1. Introduction

Software protection is a key issue of intangible asset management in many
companies. It plays a crucial role not only in solely software companies; it is
of great importance in most IT firms. On the one hand, legal protection (like
patents and copyrights) is seen as a default strategy in the business. On the other
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hand, in the digital world, patent procedures are too slow. Moreover, software
patents are seen as a relatively weak mechanism, which is a result of the high
level of unpredictability in intellectual property court cases. Yet, the practice of
software patenting is widespread, mostly in the US. Additionally, the popularity
of software patents is growing very fast.

Many authors like Lemely,? Miller,> Coriat and Orsi,* Campbell-Kelly,’
and Mann® have identified the main drawbacks of software patents. Software is
apeculiar category because products within this area are just the implementation
of certain functionality. Software is logic algorithms for processing data that
are implemented via stored instructions that reside on a disk or other storage
medium or in read-only memory. This is a widely accepted definition, making
it possible to select such categories from the catalog of patent classifications
containing software patents.’

Controversies related to software patents are one of the main arguments
for liberalizing industrial property law.® It is considered that the weaknesses
and irrationality of patents, which appear under certain circumstances, are
most clearly visible in the area of software. However, abandoning software
patenting is hard to imagine because software is a significant part of innovation.
Moreover, it is strongly interlinked with non-software inventions. Therefore, it
could be very difficult to set the boundaries of a patentable area. Since society is
“doomed” to keep software patents which are poorly constructed, it is necessary
to improve the efficiency of this form of protection. What needs to be taken
into consideration when conducting such reforms is the reason for patenting
dysfunctions — their nature and mutual relationships. This is a crucial task for
the whole patenting system, because the share of software patents in the total
number of patents is growing rapidly.

2 ML.A. Lemley, Software Patents and the Return of Functional Claiming, Wis. L. Rev 2013, p. 964.

> S.P. Miller, “Fuzzy” Software Patent Boundaries and High Claim Construction Reversal
Rates, Stanford Technology Law Review 2014/14, pp. 814-819.

4 B. Coriat, F. Orsi, Establishing a New Intellectual Property Rights Regime in the United
States, Research Policy 2002/31, pp. 1503-1505.

5 M. Campbell-Kelly, Not All Bad: an Historical Perspective on Sostware Patents, Michigan
Telecommunications and Technology Law Review 2005/11, pp. 246-248.

¢ R.J. Mann, Do Patents Facilitate Financing in the Sofiware Industry?, Texas Law Review
2005/83, p. 1028.

7 J. Bessen, A Generation of Software Patents, Boston University School of Law Working

Paper 2012/1, p. 13.

J. Bessen, M.J. Meurer, Patent Failure, Princeton University Press, Princeton and Oxford

2008, pp. 2—-11.
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However, some authors recognize areas where software patents could be
useful. They indicate that patents provide a sort of insurance against the risk
associated with intangible assets for venture capitals. From the founder’s
perspective,’ it cannot be denied that patents can provide a range of security
options.'”

Each computer program is protected by copyrights. The code of the
program is automatically protected. However, software patents give stronger
protection for authors because they cover implementation and programming
methods. Consequently, if another programmer achieves the same effect with
a different code, it is not a violation of copyrights, but it can be considered patent
infringement. Thus, copyright law is able to protect ideas to a limited extent.
There are many differences between these two protection regimes, and some
creators are interested in protecting their work considering both of the regimes
to guarantee as broad protection as possible. However, from the perspective of
law and economics, the key question is the cost-benefit balance of such practices
for society.

2. Literature review

The results of this text correspond with some reasons for software patent
problems that have been indicated in the literature. The review of the literature
and available data makes it possible to indicate several reasons for software
patent problems. Relatively little attention is devoted to the relationship
between these determinants. However, such analysis is necessary to understand
the complexity of the discussed phenomenon. First of all, one needs to identify
which causes are basic (primary). In other words, what circumstances and
practices related to software are the real sources of dysfunctions in this part of
the patent protection system. These factors subsequently cause several more
detailed problems, which have other implications.

It is worth putting the above-mentioned results together with general
factors for software patents flaws. The selection below is the result of desk
research. In the literature, authors have identified 12 factors that are responsible
for the negative assessment of patenting in the context of software. Some of

° L.F. Beltran-Morales et al., The development of ecosystems for technology transfer in Mexico:

the role of Patenting Centers, Queen Mary Journal of Intellectual Property 2018/8, p. 333.
10 C. Dent, New Insights in Patent History: an Application of Evolutionary Theory, Queen Mary
Journal of Intellectual Property 2018/8, p. 171.
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them describe the same issues using different terms, but none identified all
12 factors. The authors focus on the details of a certain issue. As a result, they do
not see the whole picture or the relationships between the issues (in particular,
what the reasons and consequences are). Therefore, the wider analysis in this
text provides new insights.

The list of issues related to the negative effects of software patenting
includes:

1. The lack of a need for patenting in the software industry;

The use of patents against their intended socio-economic purpose;
Determining the requirement for non-obviousness is at a low level;
The rapid growth in granting software patents;
Patent offices accepting functional claims;
Fuzzy boundaries of certain patents;
The low average value of software patents;
The emergence (formation) of “patent thickets”;
The formation of a convenient space for non-practicing entities;
Major obstacles for free software developers;
Increasingly tight restrictions on the possibility of implementing large
projects;
12. The high risk of litigation.
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FIGURE 1: The scheme of causal relationships between the reasons for difficulties related to
software patents
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1. The lack of a need for patenting in the software industry

Initially, general skepticism for this kind of intellectual protection was
visible in the software industry. In subsequent years, most software patents were
submitted by companies that were not strictly involved in the software industry
but in the IT sector. Thus, it can be concluded that software patents do not bring
substantial net benefits to the software industry. As software patents generate
many lawsuits, there are high social costs. Moreover, as Miller'' noticed,
there is strong empirical evidence that software patents have contributed to
a considerable decline in the quality of the whole patent system.

2. The use of patents against their intended socio-economic purpose

As software patents were not needed to provide incentives for innovation
or to spread the results quickly, the possibility of using software patents for
alternative purposes has emerged. Thus, software patents are used to create
patent portfolios, which are useful when negotiating cross-licensing, as they
decrease the risk of being sued by competitors, and sometimes they simply block
new players.'? Such entities do not use patents based on their main economic
purpose. The growing share of such activities undoubtedly contributes to the
deformation of the patent protection system.

3. Determining the requirement of non-obviousness at a low level

In discussions about software patents, the question about restricting
patenting only to great ideas is often raised. The global standard, which requires
something be non-obvious to a skilled person in a particular art or science, is,
in fact, very low.

Mandel”® demands legal reforms to provide patent offices with strong
enough bases to reject many weak patents. Critics of the practice of requiring
non-obviousness do not deny that only significant inventions deserve patent
protection. However, rejecting patent applications on the current interpretation
of non-obviousness could be considered illegal. Therefore, there is an urgent
need for deep legal reform as the patent system needs a legal method to protect
inventions that are not significantly innovative.

" S.P. Miller, “Fuzzy” Software Patent Boundaries..., p. 838.

J. Bessen, R.M. Hunt, An Empirical Look at Software Patents, Journal of Economics

& Management Strategy 2007/16, p. 184.

13 G.N. Mandel, Patently Non-Obvious: Empirical Demonstration that the Hindsight Bias Ren-
ders Patent Decisions Irrational, Ohio State Law Journal 2006/67, pp. 1451-1455.
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4. The rapid growth in the number of software patents

The weakening in respect in terms of the non-obviousness requirement
creates the possibility for rapid growth in the number of software patents. In the
context of several patented software solutions, which give wider protection than
copyrights, this could significantly block development. In some areas, the risk of
an unconscious breach could be so high that programmers could be discouraged
from working. In practice, the inability to use optimal solutions in fundamental
aspects results in wider monopoly power of the patent holder than should arise
directly from the patent itself. In the analysis by Bessen,'* the growth in the
number of software patents is faster than the growth in total patents granted.
Thus, the share of software patents in the general patent pool is growing, too.

5. Patent offices accepting functional claims

The next issue is the permission to patent ideas, which is characterized
by a high level of abstraction, and their impact on specific technical solutions
is only theoretical in the context of industrial applicability requirement, which
is blurred in industrial property law. Software patent lawyers are writing more
and more patent claims in broad functional terms. Put another way, patentees
claim to own not a particular machine or even a particular series of steps to
achieve a goal, but the goal itself. As a result, overbroad patents overlap and
create patent thickets.'> If the aim of the patent is to encourage innovation, the
scope of protection has to be related to the scope of the disclosure.'

Therefore, criticism of functional claims is widespread. Anderson and Me-
nell'” draw attention to the fact that patent offices do not have enough compe-
tence to interfere in the shape of such claims during the examination process.
They analyze the impact of the claims form on decisions and subsequently on
litigation cost.

4 J. Bessen, A Generation of Software Patents..., p. 15.

5 M.A. Lemley, Sofiware Patents and the Return of Functional Claiming, Wis. L. Rev 2013/905,
p. 964.

16 S. Graham, S. Vishnubhakat, Of Smart Phone Wars and Sofiware Patents, The Journal of

Economic Perspectives 2013/27, pp. 83-84.

J.J. Anderson, P.S. Menell, /nformal Deference: a Historical, Empirical, and Normative

Analysis of Patent Claim Construction, Northwestern University Law Review 2004/108,

pp. 76-77.
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6. Fuzzy boundaries of certain patents

The fuzziness of boundaries of individual property rights seems to be their
defining characteristic since their precise delimitation can only be achieved
through the process of interpretation, rather than relying solely on organoleptic
tests. This weakness in an area of software that practically has no physical
manifestation is particularly evident. The lack of tangible elements makes it
hard to describe the limits of a particular exclusive property right precisely.

7. The low average value of software patents

These conclusions are consistent with the results of research conducted
mainly in the United States. The value of most patents is calculated based on the
analysis of the royalty rate. Thus, it has been shown that software patents gen-
erally have a lower value than other types of patents. Noel and Schankerman'®
linked the low average value of software patents to the market value of software
companies. They demonstrated that there are large, positive technology spill-
overs from R&D for software firms, but patenting by technology rivals reduces
the firm’s R&D investment, patenting, and market value. Moreover, the greater
fragmentation of patent rights increases both R&D and patenting by the firm
(reflecting a greater need to have an arsenal of patents to resolve disputes when
there are many players), but it lowers market value because transaction costs
are higher.

8. The emergence (formation) of “patent thickets”

When analyzing the social costs of software patents, the issues of discouraging
investment in innovation take the spotlight. In this area, exclusive rights not only
secure the results normally expected in terms of the patent, they may even lead to
the opposite results. In this sector, companies acting as “patent thickets” have been
noted. When several players gather a significant number of patents, in practice,
they create a barrier to market entry that independent investors find difficult to
overcome, thereby lowering the overall level of innovation.

9. The formation of a convenient space for non-practicing entities (NPEs)
The essence of using patents against their intended purpose is an NPE

activity — “patent trolls.” They abuse the imperfections of industrial property

rights and thus often achieve high profits. Most often, they take over already

18 M. Noel, M. Schankerman, Strategic Patenting and Software Innovation, The Journal of

Industrial Economics 2014/61, pp. 514-515.
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widespread solutions that no one had reserved before, but they do not intend to
use these solutions in their products. Then they threaten entrepreneurs whose
advanced products infringe their patents with costly lawsuits, in the end usually
offering a settlement. The level is usually estimated in such a way that it becomes
undoubtedly favorable for a large company — with no need for costly, and
above all, risky litigation. “Patent trolls” are excellent at creating proposals for
settlements, which are often concluded even when lawyers assess the lawsuit’s
chances of success as very low."”

10. Major obstacles to free software developers

One of the main antagonists for software patenting is the developers of Free
Libre/Open-Source Software (FLOSS), who fear it will make programming
impossible for them. They are deprived of defense mechanisms enjoyed by large
corporations, such as blanket- and cross-licenses. In fact, they are often not even
able to participate in any financial flows.

The expansion of patent rights to cover information processes has caused a stir
in the free software movement. Previously, software was protected as an artistic
work under copyright law. Software patents pose a threat to General Public Licenses
because companies can follow copyright law and abide by the terms specified in the
free license while restricting access to the source code through patent law.?

11. Increasingly tighter restrictions on the possibility of implementing large

projects

Patents are a threat to software developers because they impose a monopoly
on ideas. Creating advanced programs becomes dangerous, and it might become
impossible very soon as each program combines many different ideas, with large
ones implementing thousands of them. In 2004, it was estimated that the Linux
system uses around 100,000 solutions patented earlier. According to Ravicher,
the Linux kernel itself could violate 283 patents (http://www.cnet.com/news/
group-linux-potentially-infringes-283-patents/).

12. The high risk of litigation
A particular disadvantage for entities operating in the software area is the
extremely high risk of litigation. With software, it is difficult to protect oneself

1 M.A. Lemley, A.D. Melamed, Missing the Forest for the Trolls, Columbia Law Review
2013/113, pp. 2180-2181.
20 J. Soderberg, Hacking Capitalism, Routledge, London 2008.
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effectively from being sued because of, among other things, the high cost of
searching databases of existing patents in the context of fuzzy boundaries (6).
Another reason is the large number of patents granted (4), which are nourishment
for Patent Trolls (9) who act within patent thickets (8). As a result, the risk of
unwittingly violating patents is also extremely high.

3. Method

This paper is based on a legal and economics approach, which puts the econo-
mic efficiency of regulations in the center. The literature review is supplemented
with qualitative research based on interviews with company owners. The in-
terviewees were selected from a population of technology SME’s operating un-
der the umbrella of Krakow Technology Park in Poland, an institution supported
by local authorities as a part of the Krakow Special Economic Zone located in
the biggest city of the Malopolska Region. Most of them are start-ups, and they
were selected according to their business profile, i.e., companies were identified
whose core activity is related to creating software. The interviews were con-
ducted with the owners of these companies who are also involved in day-to-day
management (they perform functions such as CEOs or CTOs).

Additionally, the use of several cognitive perspectives provides an
opportunity to build a list of reasons why software patenting is so controversial
and widely criticized. It is even more important to identify the relationships
between these reasons. Naturally, it is practically impossible to carry out
experiments in this area. As the result of the increasing global unification of
intellectual property protection, a comparative analysis of legal systems is also
increasingly difficult. In the face of the methodological difficulties described
above, it is necessary to seek causal relationships based on rational choice
theory in the context of the legal and economics approach.

The subject of the analysis covers the following stages of business activity:
a) deciding to enter a software-related business (preceding any patent-related

issues);

b) creating intellectual property (IP) — stimuli to create stop creating a certain
type of IP, the speed of patent races;
¢) selecting [P management methods — keeping company secrets, applying for

a patent, relying on copyrights, making defensive publications, contributing

to the open source, efc.;

d) enforcing rights — tendency to sue, predictability of court verdicts, etc.
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4. Results

Only one of the ten studied companies is involved in patenting software. An
additional one has patented inventions with a small software component.
The only strong reason to patent software was indicated by a company that is
involved in products that use the Bluetooth standard and that is interested in
contributing to this patent poll. It wants to be a part of the Bluetooth ecosystem
of products as it opens up a very wide market for its products. Consequently,
this is a unique situation because this company does not patent to exclude others
from using its inventions, but to put it into the open standard and to encourage
others to use this particular innovation in their products, as well.

Despite the lack of patenting in most companies, almost all of them take into
consideration the fact that software is patentable. There are many reasons why
they do not patent their software. The most common answer was a conviction
that they do not need this kind of protection. They believe that in their branch,
a time advantage is a better source of competitive advantage. They want to
focus on developing a better version of a product than waste resources gaining
protection for something that can get devaluated in the meantime.

What has been noticed is that it is necessary to describe the details of an
invention in a patent application, making imitations easier. However, some
software could be relatively easily decompiled, so even without revealing
details of the invention in a patent application, imitators can obtain this kind
of information. Yet creators of Software as a Service platforms rely on the
protection that results from running the whole process on their own machines.
Additionally, in some cases, managers desire patent protection for software, but
they recognize that their products are too complex to cover such a wide area
with patent claims. They also indicate that inventing around a patent is relatively
easy in the context of software.

There are also examples of a lack of trust in the legal enforcement of
invention protection. Court disputes are seen as unpredictable and expensive,
and the researched companies could only occasionally afford to bear the cost of
getting worldwide patent protection. At the same time, they do not have enough
resources to defend their rights in the case of any violations, and they also
mentioned a lack of lawyers who understand IT well.

Nevertheless, the researched companies are aware of the legal framework
of invention protection. They declare that they could be forced to pay more
attention to software patents if they did business in the US, and that they are
aware that the role of software patents is significantly smaller in Europe.



TABLE 1: Results of interviews

COMPANY A

COMPANY B

COMPANY C

COMPANY D

COMPANY E

COMPANY F

COMPANY G

COMPANY H

COMPANY I

COMPANY J

Basic information

Software for the Inter-

Monitoring smart
building construction

Technology for smart
real-estate manage-

Application of arti-
ficial intelligence in

Solutions for verify-

Creating internet sales

Business analytics tools

Decentralized commu-
nication between smart

Code analysis tools

Picture analysis tools

— US patents are
enough in most
cases because this
market is sufficient
as an entry barrier
on the global scale

— They bought
several third-party
patents in the past

— Only defensive
reasons — they are
not going to sue
anybody

— They do not patent
for protection
needs

— They patent to be
able to contribute
to the Bluetooth
standard

Their projects are
too big to be able
to patent them as

a whole

They do not want
to waste time
checking the patent
state-of-the-art

As a small com-
pany, they could
have difficulties
executing their
rights in the case of
infringement

The cost of pat-
enting is seen as

a problem

They expect to get
some revenue from
selling a certain
product before
bearing the cost of
patent procedures

they considered
software patent-
ing, but they de-
cided that it was
not necessary

— They have a com-
petitive advantage
even without reg-
istered intellectual
property rights

— If'it was possible
to patent software
without violating
laws, they could
patent and bear
the costs of this
procedure

Europe

— If they open

a company
branch in the US,
they will have to
reconcile patent-
ing software

— Patenting does

not bring opera-
tional benefits

because they are
convinced that the
product protects itself
and the code itself does
not represent the main
value on its own

patenting is that it is
necessary to reveal
a lot — how some-
thing works must be
described in detail
— They believe that
it could be hard to
execute their rights
in court (plus the
problem with the
duration of such
procedures)

competent people
to examine

— apatent’s purity

— The process of
patenting is too
slow.

— It is more import-
ant to get a time
advantage

— It is impossible
to successfully
protect against [P
violation

t of Thi i ine i i latf
about the company net of Things systems ment economy ing online identity platforms devices and sensors
1 2 3 4 5 6 7 8 9 10 11
Do they patent YES YES/NO NO NO NO NO NO NO NO NO
software, and if so, |- About 50 patents They do not patent |- It is seen as — It is hard to patent |~ They do not — They believe that |~ There is no need — They think that time |-~ There is a lack — Patenting pro-
why? in the US; about strictly software, too costly and software because, patent because in Poland, there is |- They registered advantage is more of lawyers who cedures take too
30 are expanded to but they have other difficult theoretically, it is they act mostly no need to patent a trademark once important understand IT much time
other countries patents — Several years ago, | not patentable in Poland and in software — They do not patent — The problem in — Itishard to find |- They do not want

to reveal solutions
in patent applica-
tions because it
is easy to change
a small detail
of a patented
invention and
create a working
imitation

— They have had
some bad experi-
ences in register-
ing a trademark in
the US.

Purposes of pat-
enting software (in
general, not only
from this company’s
point of view)

— To increase the
company’s val-
uation and to be
more credible for
investors

Possessing patents
matters when

a company is
seeking investors,
especially when

a product can be
easily copied
However, in most
cases, a business
plan and the market
details are more
important for
investors

— TItis useful in the
context of a com-
pany’s valuation;
therefore, they
suppose that it
would be useful
for them in 3-5
years

— When there is no
efficient technical
protection, then
legal methods
could be the only
way to secure in-
tellectual property

— It matters in the

context of acquir-
ing investors, but
it is not necessary

— It is expected by
some investors

— —In Poland, even

investors rarely ask
about software patents
— it is not important
for them

— Itis useful only
in small, narrow
markets with very
specific software
(for example, for oil
companies)

— Some investors
ask about patents,
but it is possible
to convince them
that a company
policy is different,
and finally, it is not
a problem

— The only purpose
of patenting
software is to troll
others

— Very little useful-
ness in attracting
investors could be
indicated

— It is expected by
foreign partners




TABLE 1 (cont.)

patents

ficient protection,
especially in more
complex products
which are joint with
unique tangible ele-
ments of a product
Their products
protect themselves
with their com-

ue their intangible
assets; however,
they want to
know the value
of their intangible
assets, but the
process is too
long and costly

action and cus-
tomer service

— The software it-
self is not unique
enough, and the
main value for
the customer is
beside software

— They are aware of

useful

— However, the
most important
element of a pro-
tection system is
the hardware de-
vices (where their
software could be
launched)

software works
on their servers

— Trade secrets
are present in
their company
but mostly in an
informal form

— The best strategy
is to share the

plicated their software
exactly there is no dan-
ger of destroying the
company’s competitive
advantage (because
they provide a unique
user experience)

— They do not value
intangible assets

external entities)
They do not valuate
intangible assets
because there are no
reliable methods to
do that in start-ups.
Moreover, they

do not need this
information for any

mostly in the
context of being
stolen by em-
ployees

— know-how plays
a crucial role, but
it cannot be pro-
tected efficiently

1 2 3 4 5 6 7 8 9 10 11
The scope of using |-~ Company secrets Trade secrets are — Based on time-ad- |— Trade secrets are |~ Time-advan- — They do notneed |- The code is not the val- |- Wide application — Time-advantage |— They rely on
alternative methods are too “soft” a good alternative vantage and quick | useful tage is the most any particu- ue — people are more of trade secrets is most important time-advantage
of intangible asset because clients for patents development — The key aspects important lar protection important (both in employee |- Company secrets |— Additional protec-
management and investors seek Know-how is suf- |-~ They did not val- are the speed of |~ Trade secrets are because their — Even if someone dud- contracts and with are important tion comes from

the fact that their
software works
only on their
hardware

— They valuated in-
tangible assets on
regular basis — but
not as a replace-
ment value but in

tions of somebody’s
intellectual property

tended violations
However, they ad-
mit that generally
in the branch, this
risk is very high
The Bluetooth
standard is some
kind of protective
umbrella

they could insure
themselves from
an unintended
violation

In such a situation,
they could carefully
examine the-state-
of-the-art

This risk was not
the subject of
detailed analysis
—only in a general
way

risk of unintended
violation

— As long as they
do not exceed the
local scale, they
feel secure

unintended vio-
lation problems,
and therefore,
they do not identi-
fy such a risk

this risk, and
almost nobody
examines a pat-
ent’s purity

do not take any
preventative
actions

sideration

— They believe that
they are too small to
experience this kind of
problem

and competitors’
activities
Sometimes, they
hire patent attorneys
Despite such
actions, the risk

of unintended
violation cannot be
excluded

they are more
exposed to intel-
lectual property
accusations

— However, the
open-source so-
ciety is liked and
respected, and
this discourages
people from suing

— They did not take
actions to reduce
the risk of unin-
tended violation,
although it is high

plexity a big discrepancy main solution because their business reason terms of market
between market cheaply or even is based on a personal They widely share potential
value and replace- for free and even- brand which cannot be their solution
ment value tually earn on valuated properly because they care
after-sale support |- Trade secrets are about the range of
important because of their peer-to-peer
data provided by their network
customers They appreciate
— The software itself can a strategy based
always easily be cop- on free-sharing
ied; therefore, they rely | and earning from
on different aspects providing support
Dealing with the risk |— The company is If they entered — In their business, |- They have never |- In Europe, no- — They do not have |- They have never taken They analyze — Asaresult of be- |- They examine
of unintended viola- not afraid of unin- the US market, there is no high experienced any body cares about any anxiety and this problem into con- similar solutions ing Open Source, a patent’s purity

at a very late
stage — when they
really commer-
cialized (This
stage occurs
much later than
preparing or even
shaping a product
for a particular
order)

— The risk of unin-
tended violation
is present in this
branch

experiences with
patent trolls

The company is
not threatened by
patent trolls, and
their ability to take
action was signifi-
cantly reduced by
US court decisions

They were warned
about patent trolls,
but they have not
experienced patent
trolls” activity

No problems

No problems

— As aresult of
doing business in
Europe, they are
not threatened,
but they are
aware that in
the US, they
could have such
problems

No problems

No problems

No problems

No problems

— They received
a proposal to
patent software
and become
a patent-troll, but
they refused

Source: own research.
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In Poland, only one purpose of patenting software is widely recognized.
It is useful for some investors, but only some of them ask about software
patents. For these investors, software patents could increase the valuation of
the company. A significant number of investors, however, understand there are
multiple strategies in managing intellectual property, and they do not consider
the lack of patents a problem.

Instead of patent protection, most of the managers who were interviewed
use alternative methods of intangible asset management. The most popular
one is the above-mentioned time advantage. The second popular instrument
is trade secret, which is used together with the time advantage. There is also
a widespread conviction that an appropriate merging of software and hardware
(e.g., the offered software can be launched only on the machine created by the
same company) is better protection than patenting.

In some cases, companies provide their products for free (or at a very low
price), but they build their business model on providing after-sale services. As
creators, they are aware that they are the most desired trainers, implementers,
and servicemen for these products. In such situations, they do not care about
excluding anybody from using their products because the key issue is building
as big a market as possible to provide complementary products and services.
Consequently, such solutions will become the most important source of income.
Such steps are mostly visible in peer-to-peer mechanisms.

In the context of intangible asset management, the interviewed managers
do not recognize any appropriate measurement or valuation methods. Even if
they are aware that they do not have enough knowledge in this area, they cannot
find any appropriate solutions. They know that the real value is quite different
from the simply calculated replacement value.

The research revealed an important role of Open Software. Even if a company
does not contribute, it uses many open-source solutions. Sometimes this kind of
software is recognized as being poor quality, but even then, some companies are
interested in developing products that are enhanced versions of open software.

In the literature, one of the biggest problems related to software patents
is the high risk of unintended violation. Most of the researched companies are
aware of this danger, but they do not take any significant actions to reduce it or
actively manage it. They believe that in Poland, they can feel safe. However,
all the interviewed managers are aware that if they were to operate in the
US or significantly increase the scale of their activities, they would need to
examine patent purity. This sense of security is justified because the interviewed
companies have not been affected by lawsuits.
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Therefore, it is not surprising that most interviewees favor the idea of ex-
cluding software from patenting. This kind of protection is useless or inacces-
sible to small and medium-sized companies. However, they have to deal with
patent thickets, which are created by mass software patenting.

5. Discussion

Software patents have very deep roots, and they appear as elements of innovation
in so many different sectors that today even radical opponents of software patents
do not propose completely abandoning them, only far-reaching restrictions.
Currently, one can specify a range of problems that have been caused by the
liberalization of patent office policy in the area of software patenting.

There is no way to resolve one of the fundamental problems, i.e., the existence
of patents in an industry that does not really need this form of intellectual property
protection (aspect 1 from the literature review). This, in turn, has negative
consequences with certain entities abusing software patents against their intended
purpose, which leads to all further consequences (aspects 7—12).

However, there are also examples of the negative consequences of non-
patenting strategies due to the widespread conviction that a patent is the main
innovation indicator. As a result, many small companies are undervalued when
they do not own a patent portfolio. It is hard to indicate the precise difference,
but many investors are looking for patented technologies. Thus, a more open
strategy could slow down the development of such companies.

6. Summary

The interviews with managers of IT start-ups revealed that not every issue that was
identified in the literature of software patents exists in these kinds of companies.
However, the gathered data shows that software patents are not, in fact, useful
for these companies. This is in contrast to the officially declared purpose of legal
invention protection — to protect small inventors against bigger competitors.

Moreover, in most companies, the fact that software is patentable is a source
of problems in the context of unintended violation risk. The interviewed
managers see patents as a game that is reserved for the biggest players. And this
game is not about protecting inventions; it is an armed race.

As described above, the large scale of software patenting has negative
effects for each of the analyzed stages:
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a) before the creation of intellectual property — because it discourages people
from doing business in an area that is covered with patent thickets. As a re-
sult, there is an extremely high entrance barrier caused by uncertainty in
many areas. It mitigates innovation in key economic branches when soft-
ware patenting is widespread (USA), and it does not have such consequen-
ces if software patents are rare (e.g., in Poland);

b) the creation of intellectual property — it encourages owners to base their
companies on the software-as-a-service model, even if it is not the optimal
business strategy. Moreover, it discourages them from creating complex
projects because of the high risk of litigation which could delay the premie-
re or even block the entrance to the market;

c) the selection of [P management method — companies decide to patent not
because it is seen as the best method of protection. They do it despite the
fact that it is not the most suitable tool to manage their IP. They are forced
to patent against its social and economic purpose;

d) the enforcement of the rights — weak patents make court disputes unpredic-
table. On the one hand, the plurality of patents creates a wide area of huge
unpredictability; on the other, it provides a relatively low probability of
effective legal enforcement of [P rights.

The researched companies demonstrated that it is possible to find non-
obvious business models that let them profit. However, it requires extremely fast
improvements to be able to use the time advantage. Sometimes, there is a need
to find the main source of profits beyond the primary activity and gain income
from after-sale services and selling complementary goods and services. The
researched companies declared that they would be forced to pay more attention
to software patents if they did business in the US, and they are aware that in
Europe, the role of software patents is significantly smaller.
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NEGATYWNE SKUTKI PATENTOWANIA OPROGRAMOWANIA
Abstrakt

Przedmiot badan: Wykorzystywanie réznych sposobow ochrony oprogramowania, co jest klu-
czowym zagadnieniem dla zarzadzania zasobami niematerialnymi w wielu przedsigbiorstwach.
Cel badawczy: Celem artykutu jest zbadanie, jak osoby zarzadzajace firmami z branzy IT po-
strzegaja mozliwos¢ patentowania oprogramowania oraz poréwnanie ich oceny z problemami
zwigzanymi z tg forma ochrony wiasnosci intelektualnej, ktore zostaty opisane w literaturze.
Metoda badawcza: Artykut opiera si¢ na badaniu jakosciowym — wywiadach z osobami zarzadza-
jacymi firmami produkujacymi oprogramowanie. Nastepnie, w celu zidentyfikowania relacji miedzy
teoretycznymi i praktycznymi wskazaniami dokonane zostato poréwnanie rzeczywistych powodow
niepatentowania oprogramowania z motywacjami odnalezionymi w przegladzie literatury.

Wyniki: Badanie jako$ciowe dostarcza empirycznych danych o strategiach ochrony wiasnosci
intelektualnej w matych i srednich firmach produkujacych oprogramowanie w kontekscie proble-
mow wynikajacych z dopuszczalnosci patentowania oprogramowania, ze szczegoélnym uwzgled-
nieniem zjawiska gaszczy patentowych. Artykut wskazuje ponadto mozliwe sposoby ogranicza-
nia negatywnych skutkéw dominujacej formy ochrony wiasnosci intelektualnej, ktore sa mozliwe
do zastosowania na poziomie poszczegélnych przedsigbiorstw.

Stowa kluczowe: wlasnos¢ intelektualna, patenty na oprogramowanie, zarzadzanie zasobami nie-
materialnymi, prawo wlasnosci przemystowej.



	I
	II
	III
	IV
	SPIS TREŚCI CONTENTS 
	PRAWO THE LAW
	_Hlk57817374
	citation-thesis-doi
	citation-thesis-qualification
	_Hlk70336120
	tw-target-text
	tw-target-text1
	tw-target-text2
	tw-target-text3
	tw-target-text4
	tw-target-text5
	tw-target-text6
	tw-target-text7
	tw-target-text8
	tw-target-text12
	tw-target-text13
	tw-target-text9
	tw-target-text10
	tw-target-text101
	EKONOMIA THE ECONOMICS
	_Ref465006808
	_Ref465006820
	OLE_LINK5
	OLE_LINK7
	OLE_LINK3
	OLE_LINK4
	OLE_LINK12
	OLE_LINK13
	OLE_LINK14
	OLE_LINK1
	OLE_LINK2
	OLE_LINK87
	OLE_LINK88
	OLE_LINK89
	OLE_LINK10
	OLE_LINK77
	OLE_LINK78
	OLE_LINK84
	OLE_LINK85
	OLE_LINK61
	OLE_LINK62
	OLE_LINK71
	OLE_LINK72
	OLE_LINK8
	OLE_LINK19
	OLE_LINK63
	OLE_LINK64
	OLE_LINK75
	OLE_LINK76
	OLE_LINK81
	OLE_LINK82
	OLE_LINK73
	OLE_LINK74
	OLE_LINK79
	OLE_LINK80
	OLE_LINK83
	OLE_LINK15
	OLE_LINK16
	OLE_LINK27
	OLE_LINK28
	OLE_LINK29
	OLE_LINK30
	OLE_LINK37
	OLE_LINK45
	OLE_LINK46
	OLE_LINK47
	OLE_LINK53
	OLE_LINK54
	_Hlk69887462
	_Hlk57816631
	_Hlk57817374
	_GoBack
	_Hlk57816631
	_Hlk57817374
	_Hlk69301775
	_Hlk69302056
	_Hlk69303729
	_Hlk57817080
	_Hlk72922383
	_Hlk58010363
	_Hlk62999191
	_Hlk62975009
	_Hlk58010574
	_Hlk62999409
	_Hlk58010665
	_Hlk62975190
	_Hlk62999554
	_Hlk62975223
	_Hlk58012183
	_Hlk62999694
	_Hlk62979632
	_Hlk62975546
	_Hlk63000207
	_Hlk63000342
	_Hlk58080543
	_Hlk58080589
	_Hlk63001083
	_Hlk50539777
	_Hlk50539901
	_Hlk62976715
	_Hlk50540063
	_Hlk62976743
	_Hlk63001423
	_Hlk63001438
	_Hlk63001446
	_Hlk63001457
	_Hlk63001468
	_Hlk50540522
	_Hlk63001586
	_Hlk63001608
	_Hlk63001647
	_Hlk63001706
	_Hlk63001729
	_Hlk58080937
	_Hlk63001850
	_Hlk63001920
	_Hlk63001943
	_Hlk63002033
	_Hlk58081324
	_Hlk58081483
	_Hlk58081601
	_Hlk58081618
	_Hlk63002576
	_Hlk63002597
	_Hlk38202242
	_Hlk38202767
	_Hlk33892731
	_Hlk35787953
	_Hlk35695354
	_ftnref1
	_ftnref2
	_ftnref3
	_ftnref4
	_ftnref7
	_ftnref8
	_ftnref11
	_ftnref12
	_Hlk36560779
	_Hlk38135821
	_Hlk38144575
	_Hlk35785395
	_Hlk33776365
	_Hlk38134335
	_Hlk35708399
	_Hlk36553094
	_Hlk36826829
	_Hlk38132168
	_Hlk57817374
	_Hlk57816631
	_Hlk57817080
	_Hlk50986570
	_Hlk50637393
	_Hlk50637546
	_Hlk50637533
	_Hlk50637587
	_Hlk50371834
	_Hlk55463004
	_Hlk55463027
	_Hlk55463050
	_Hlk55463057
	_Hlk55463063
	_Hlk55463073
	_Hlk55463079
	_Hlk55463323
	_Hlk55463329
	_Hlk55463348
	_Hlk55463354
	_Hlk55463362
	_Hlk55463368
	_Hlk55463373
	_Hlk55463386
	_Hlk55463445
	Pusta strona
	kolofon s. 380.pdf
	I
	II
	III
	SPIS TREŚCI CONTENTS 
	PRAWO THE LAW
	Farida ARHAB-GIRARDIN QUELLES MESURES DE PROTECTION DES PERSONNES ATTEINTES  DE LA MALADIE D’ALZHEIMER? WHAT PROTECTIVE MEASURES FOR PEOPLE WITH ALZHEIMER’S DISEASE?
	Dorota HABRAT ANALIZA RYZYKA PRAWNEGO W NOWATORSKIEJ DZIAŁALNOŚCI EKSPERYMENTALNEJ 
	Katarzyna PFEIFER-CHOMICZEWSKA O PRZYDATNOŚCI OŚWIADCZEŃ PRO FUTURO DO OCHRONY OSÓB DOTKNIĘTYCH CHOROBĄ ALZHEIMERA LUB INNĄ CHOROBĄ OTĘPIENNĄ 
	Małgorzata PYZIAK-SZAFNICKA UBEZWŁASNOWOLNIENIE JAKO ŚRODEK OCHRONY OSÓB DOTKNIĘTYCH CHOROBAMI OTĘPIENNYMI I CHOROBĄ ALZHEIMERA – AKTUALNA REGULACJA I PROJEKTOWANE ZMIANY
	Kamila SOBIERAJ UTWORZENIE PAŃSTWOWEGO GOSPODARSTWA WODNEGO „WODY POLSKIE” JAKO PRZEJAW KONCENTRACJI ZADAŃ I KOMPETENCJI W OBSZARZE GOSPODARKI WODNEJ – WYBRANE ZAGADNIENIA
	Adam ŚWIĘTOŃ, Konrad TADAJCZYK HADRIAN WOBEC DZIECI ŻOŁNIERZY – UWAGI NA TLE EPISTULA HADRIANI  DE BONORUM POSSESIONE LIBERIS MILITIUM DANDA  
	Aline VIGNON-BARRAULT LE RESPECT DES DROITS FONDAMENTAUX DES SUJETS ATTEINTS  DE LA MALADIE D’ALZHEIMER RESPECTING THE FUNDAMENTAL RIGHTS OF PERSONS SUFFERING  FROM ALZHEIMER’S DISEASE
	Maciej ZACHARIASIEWICZ TRANSKRYPCJA AKTÓW URODZENIA DZIECI PAR JEDNOPŁCIOWYCH  
	Jarosław ZASADA FORMY INSTYTUCJONALNEJ OPIEKI NAD OSOBAMI DOTKNIĘTYMI  CHOROBĄ ALZHEIMERA

	EKONOMIA THE ECONOMICS
	Barbara BOJARCZUK WYNAGRODZENIE MINIMALNE JAKO WYNAGRODZENIE GODZIWE A ZJAWISKO UBÓSTWA W POLSCE
	Ewa CHOJNACKA, Daria MIŚCIKOWSKA ZMIANY REGULACJI DOTYCZĄCYCH SPRAWOZDANIA FINANSOWEGO SPORZĄDZANEGO PRZEZ FUNDACJE NIEPROWADZĄCE DZIAŁALNOŚCI GOSPODARCZEJ – OCENA ZAKRESU PREZENTOWANYCH INFORMACJI
	Maria CZAJKOWSKA, Artur MODLIŃSKI ZNACZENIE TRENDU DZIELENIA SIĘ DLA WSPÓŁCZESNEJ EKONOMII I PRZYWÓDZTWA ORGANIZACYJNEGO 
	Pierluigi De BIASI A SURVEY OF THE BANKS PROPERTY SCHEMES IN ITALY AND THEIR CORRELATION WITH THE BUSINESS ACTIVITY: A VIEW OF THE CATHEDRAL  
	Tomasz FLORCZAK FINANSJALIZACJA W PAŃSTWACH ZAŁOŻYCIELSKICH UNII EUROPEJSKIEJ I PAŃSTWACH GRUPY WYSZEHRADZKIEJ
	Małgorzata GODLEWSKA HOW MIGHT PPPs INFLUENCE THE REGIONAL DEVELOPMENT OF CEECs?  
	Zbigniew KLIMIUK PRZEMYSŁ I POLITYKA PRZEMYSŁOWA POLSKI W LATACH 1926–1929  
	Jolanta MŁODAWSKA-BRONOWSKA JAPAN’S EXPANSIONARY MONETARY POLICY  UNDER ABENOMICS (2013–2018) 
	Kazimiera WINIARSKA WYTYCZNE W SPRAWIE FUNKCJONOWANIA AUDYTU WEWNĘTRZNEGO  W POLSCE

	IV

	Bez nazwy
	Pusta strona
	Bez nazwy



